GREGON NATLRAL RESOLRCES OUNd L
| BLA 95-99 Deci ded Decenber 10, 1997

Appeal froma Decision of the Acting Deschutes Area Manager,
Prineville (Qegon) Dstrict Gfice, Bureau of Land Managenent, approvi ng
anendnent of access road right-of -way (R 48730. EA (R 056-4- 109.

Afirned.

1 Federal Land Policy and Managenent Act of 1976: R ghts-
of - Vy-- R ght s-of -\Wy: Federal Land Policy and
Managenent Act of 1976--Rul es of Practice: Appeal s:
Burden of Proof

A BLM deci sion anending a road ri ght-of-way to

aut hori ze two additional |andowners to utilize existing
roads across public land to access their private
property wll be affirned where the record shows the
decision to be a reasoned anal ysis of the facts

i nvol ved, made wth due regard for the public interest,
and no reason for disturbing the decision is shown on
appeal . An appel |l ant has the burden of show ng error
in the chal | enged decision and supporting its
allegations wth evidence denonstrating error.

oncl usory al l egations of error or differences of

opi nion, standing al one, do not suffice.

APPEARANCES.  CGandace Quth, Oegon Natural Resources Gouncil, Portland,
Qegon, for the Oegon Natural Resources Gouncil .

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

Qegon Natural Resources Gouncil (Gouncil) has appeal ed fromthe
Septentber 16, 1994, Decision of the Acting Deschutes Area Manager,
Prineville (Qegon) Dstrict Gfice, Bureau of Land Managenent (BLM or
Bureau), approving the anendnent of right-of-way (R 48730 to authorize G en
Schnet zky (Schnet zky), Mirion Kingham S ., and Marion Kingham Jr. (the
Kinghans), as well as the original grant hol ders Jai aen Beck and d arence
Pare (Beck/Pare), to use existing roads to access their private property,
based on Environnental Assessnent (EA) No. (R 056-4-109 and the H nding of
No Sgnificant Inpact (FONS) issued by the Area Manager on July 8, 1994.
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The Bureau originally granted right-of-way (R 48730 to Beck/Pare in
July 1993, allow ng use of an existing road fromPaulina Hghway (Sate
H ghway 380) through public lands in secs. 11, 14, and 15, T. 16 S, R 17
E, Wllanette Meridian, Qook Gounty, Oegon. 1/

h Septenber 14, 1993, pursuant to section 501(a) of the Federal Land
Pol i cy and Managenent Act of 1976 (FLPMY, 43 US C § 1761(a) (1994),
Schnet zky filed an application for a right-of-way over an existing BLMroad
located in the SE/asec. 11 and the NWiNEZand NWiasec. 14, T. 16 S, R 17
E, Willanette Meridian, to provide ingress and egress fromPaul i na H ghway
to his 50 acres of private land. Schnetzky planned to maintai n the road
hinsel f and keep it passable in all seasons, limting the upkeep to grading
where necessary and placing gravel in the steep areas. He identified an
alternative route to his property crossing private property for whi ch he
had no easenents, but stated that the | onger alternative route woul d
requi re nai ntenance of nore road and that easenents fromthe several
private | andowners woul d be nore costly to obtain.

n Decenber 1, 1993, BLMfinalized a Decision inplenenting the
oor di nat ed Resource Managenent Flan (CRMWP) for the Upper Prineville
Reservoi r area which effectuated a seasonal cl osure from Decenber 1 through
March 31 for an area including the | ands enbraced by ri ght-of -way QR 48730,
inorder to protect wldife, watershed, and other resource val ues. 2/
Schnet zky' s request ed use of a road in the seasonal closure area
necessitat ed devel opnent of an EA addressing the inpacts of granting hima
ri ght - of - way.

Oh May 23, 1994, the Kinghans filed an application for a right-of -way
to use and maintain an existing road on the north side of ONeil Qeek,
i ncl udi ng the approach to Paul i na H ghway, fromthe hi ghway to the east
line of the WAWz2sec. 11, T. 16 S, R 17 E, Wllamette Mridian. The
Ki nghans sought the right-of-way to provide | egal access to their private
resi dence and proposed to naintain the road by bl adi ng and appl yi ng gravel
as needed. The route requested by the Kinghans does not fall wthin the
area subject to seasonal wnter closure. See Undated draft letter at 1.

A though EA No. (R 056-4- 109 referenced both Schnet zky' s and t he
Ki nghans' access road requests, it focused on the forner and the consequent
BLMactions. The EA acknow edged that Schnetzky' s proposed ri ght - of - way
traversed an area subject to the seasonal w nter closure to protect

1/ The case file does not contain a copy of the origina right-of-way, but
BLMrefers to the grant in the EA According to an undated draft letter in
the case file, Beck/Pare's access needs were limted to the surmer nont hs
only.

2/ Athough the case file does not contain a copy of the BLM

i npl enent ati on decision, there is no dispute that part of the public |ands
included in the anended right-of-way are subject to the seasonal cl osure.
Se FAat 2
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wldife values associated wth a deer wnter range and that spur roads
intersecting the route had been designated for closure and restoration.
However, the EA also cited BLMpol i cy and nanual gui dance provi di ng t hat
access for the reasonabl e use and enj oynent of private |ands surrounded by
public lands could not be denied. (EA at 2.)

I n describing the proposed 6,864-foot | ong and 30-foot w de right-of -
way, the EAindicated that the existing uni nproved road, whi ch spanned a
500-foot el evation difference wth tw steep segnents, had degraded from
use during wet seasonal periods and had eroded in areas to well bel ow
natural ground |evel. The EA stated that Schnetzky proposed to upgrade the
road hinsel f to the delineated mni numstandard to facilitate access on a
year-round basis. The EA al so detailed BLMs plans to purchase and install
aculvert in ONeil Geek fromthe permtted approach road on the north
side of the creek and to extend the road south of the creek crossing to
intersect wth the existing southside road, noting that the segnent of the
exi sting road extending fromthe highway to the intersection woul d be
restored by ripping, disking, and reseeding. Seasonal access restrictions
to the area woul d be regul ated at the existing north approach to Paul i na
H ghway, the EA observed, by placing a gate at the existing cattl eguard
whi ch woul d be | ocked during the prescribed seasonal closure, wth access
privileges limted to the right-of-way users, who woul d be responsi bl e to
nmai ntain the | ocked gate during the closure, and other authorized
personnel . 1d. at 2-4.

The EAidentified one alternative access route to the west which
crossed about 4 mles of private lands within four separate tax lots before
reachi ng the Juni per Ganyon Gounty Road. According to the EA this road
was uni nproved (running through areas wth extended periods of wet, snow
packed, and rnuddy conditions) and included a narrow segnent wth a northern
exposure and a steep drop off the side of the road to the bottomof a
drai nage, whi ch coul d be dangerous during wnter driving conditions. The
EA further noted that the existing approach to the county road was bel ow
grade, situated on a curve, and considered unsafe, such that it woul d have
to be rel ocated and redesi gned before the county woul d i ssue an appr oach
permt. The alternative crossed five drainages wth intermttent flow
traversed predomnantly clay soil slippery when wet, and woul d be very
expensi ve to upgrade and naintain. Accordingly, since the alternative was
longer and nore difficult to maintain, the EA determined that it was |ess
feasible than the proposed route and did not further evaluate it. 1d. at
4.

The EA recogni zed that road use and periodi ¢ nai nt enance woul d cause
surface di sturbance inpacts and that continued public use of the roads in
the area during wnter nonths woul d | ead to adverse environnental inpacts.

However, it determined that inproving and upgrading the road woul d
stabilize a degradi ng and erodi ng roadway and that cumul ative use of the

i nproved roadway by only the right-of-way hol ders was not expected to
conflict wth the intent of the seasonal road closures in the area. 1d. at
6. The EAfound that restricting public use of the proposed access road
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through the area subject to the seasonal closure woul d mnimze conflicts
wth resource values. Mtigation neasures were accordingly proposed to
achieve this result, including establishing a | ocked gate near the creek
crossing to control traffic into the area and el i mnate indiscrinnate
notor vehicle use by the public inthe protected area. The EA further
observed that inproving the surface and drai nage al ong the right - of - way
woul d reduce erosion and sedi nentation and protect watershed val ues. 1d.
at 7. It also enunerated special stipulations containing additional
neasur es desi gned to safeguard the seasonal closure and protect other
resource values. Id. at 89. Hnaly, it recoomended that right-of-way
(R 48730 be anended to include rights to Schnet zky and the K nghans for
personal use access al ong an existing road to their private property. Id.
at 9.

The EA and the concomtant July 8, 1994, FONS were circul ated for
public cooment. The Gouncil responded, objecting to the proposed action on
the grounds that Schnetzky had ot her access to his private property, that
the road woul d traverse prine wnter wldlife range and al | ow access to
spur roads, and that BLMs inprovenents woul d cause additional wldife
probl ens. The O egon Departnent of Hsh and Widife (@AY al so comment ed
on the proposal , addressing concerns about the action's effects on
wntering deer. The (DFWrecommended vari ous neasures to reduce those
inpacts to a satisfactory level, including allowng only personal
residential use between Decenber 1 and March 31 (when w ntering deer
densities were the greatest); utilizing a sturdy, |ockable gate at the
access point; inplenenting a conbi nati on of pernanent and seasonal road
closures as identified in the CRW process, such as road obliteration,
physi cal closures, or gates; and nonitoring and enforcing the access
restrictions.

Inits Septenber 16, 1994, Decision, BLMadopted the EA s
recommendat i ons and approved anendnent of right-of-way QR 48730 to al |l ow
Schnet zky and the Kinghans to use an existing road for personal access for
residential purposes to their private property. Both Schnetzky's grant of
a 6,864-foot |ong, 30-foot wde right-of-way segnent and the K nghans'
authori zation for a 4,000-foot |1ong, 30-foot w de right-of-way segnent
i ncl uded use of the approach road to Paulina H ghway on the north side of
ONeil Geek. The grant was subject to the seasonal road closure (from
Decenber 1 to March 31 annual ly) for the general public in accordance wth
the provisions of the (RW. See Ex. Bat Sipulation 9.

Inits Septenber 16, 1994, Decision Record, BLMexpl ai ned t hat
approvi ng the right-of-way requests woul d consol i date the property owners'
| egal access rights through public lands to their private property and
woul d deter resource degradation by regul ati ng use and i nprovi ng the
condition of the existing road. The alternative route to the Schnet zky
acreage not only was unsafe and | ess feasi bl e than the proposed route, but,
BLM added, woul d create additional environnental consequences due to creek
crossings, culvert installations, and road i nprovenent and nai nt enance.
The Decision found that revanping the crossing at ONeil Geek and
installing a |l ocked gate would facilitate effective nanagenent of crucial
deer w nter range and seasonal cl osures and that inproving the degradi ng
road to prevent erosion
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and enhance wat ershed conditions conforned to the intent of the C(RW. The
Deci sion Record indicated that BLMs policy of providing access to private
i nhol di ngs surrounded by public |ands served the needs of the public and
noted that BLMhad pl aced the access grants al ong the nost feasible routes
and had i nposed mitigation neasures as stipulations in the grants. The
Deci sion Record al so noted that BLMwoul d install a 36-inch cul vert in
ONeil Qeek tofacilitate a crossing for this roadway.

The Deci sion inposed various terns, conditions, and stipul ations,
several of which concerned the seasonal closure and protection of the
w ntering deer popul ations. As noted above, these neasures included
closing the road to notor vehicle use by the general public between
Decenber 1 and March 31 of each year; performing only essential nai ntenance
activities during the wnter closure season; restricting use of the
designated road for residential purposes during the seasonal closure; and
l ocking and mai ntai ning the gate at the access point during the seasonal
W nter closure period.

n appeal, the Gouncil contends that BLMs Decision conflicts wth the
Upper Prineville Reservoir CRW s seasonal road cl osure, the National
Environmental Policy Act of 1969, as anended, 42 U S C 8§ 4331-4361
(1994), and FLPMA  The ouncil clains that approval of year-round road
access contravenes the intentions of the CRW and evades Depart nent al
gui del ines for coordinating actions wth other agencies to provide for
common goal s. The ouncil asserts that the pl anni ng process for the Uper
Prineville Reservoir (begun by the Bureau of Reclamation in 1987) studi ed
serious big gane wnter range probl ens, water resource protection, and road
usage and closures. The Qouncil submits that it would be terrible
precedent for BLMto violate a plan finalized in | ate 1993 and devel oped
t hrough agency cooperation and public input wthin its 10-year effective
period, especially since the | and owner requesting use of the access road
has other access to his | and and knew when he purchased his property that
the road was proposed for seasonal cl osure.

The Gounci|l argues that BLMs Decision clashes wth FLPVR s direction
that public | ands be nanaged i n accordance w th conprehensi ve | and- use
plans reflecting the principles of nultiple use and sustai ned yi el d.
According to the Gouncil, (FWprefers that all wnter use be prohibited in
the critical big gane wnter habitat traversed by the road. The Gounci |
contends that BLMhas ignored the probl ens docunented by DFWconcer ni ng
violations of other seasonal closures and the severe consequences to
W ntering gane caused by these violations. The Gouncil asserts that BLM
has di sregarded (FWs opinion that the pl anned road i nprovenent s
(including the culvert in ONeil Geek) wll also likely have sinlar
negative inpacts on big gane in the area and has failed to require the
applicant to denonstrate his ability to successfully inprove the road to
mni mze erosion and washout. The Gouncil clains that FWbelieves that
year-round access to the |andowners wll |ikely cause severe negative
inpacts to big gane. It submts that the public's interest in the big gane
critical wnter habitat
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far exceeds the interests of the three property owners who woul d still have
access to their property if use of the requested access road were deni ed
and requests that BLMs Decision be reversed so the seasonal road cl osure
woul d be applied to everyone.

[1] Section 501(a)(6) of FLPMA 43 US C § 1761(a)(6) (1994),
aut hori zes the Secretary of the Interior to grant rights-of-way over, upon,
under, or through public lands for roads, trails, or other neans of
transportation. See also 43 US C 8§ 1761(a)(7) (1994). Approval of
rights-of-way is a natter of discretion. John M Sout, 133 I BLA 321, 328
(1995); Qoy Brown, 115 IBLA 347, 356 (1990). The Board w Il ordinarily
affirma BLMdeci sion approving or rejecting a right-of-way application
when the record denonstrates that the decision is based on a reasoned
anal ysis of the factors invol ved, nade with due regard for the public
interest, and no reason is shown to disturb BLMs decision. Janes Shaw
130 I BLA 105, 115 (1994); Qoy Brown, supra. An appellant, as the party
chal | engi ng BLM s deci sion, has the burden of show ng adequat e reason for
appeal and of supporting the allegations wth evidence denonstrating error.
oncl usory clains of error or differences of opinion, standing al one, do
not suffice. K ngs Meadow Ranches, 126 |1BLA 339, 342 (1993).

As aninitial nmatter, we find that the Gouncil has failed to show any
error in BLMs approval of the Beck/Pare and the K nghamsegnents of the
right-of-way. The Beck/Pare right-of-way was originally granted before
i npl enent ati on of the seasonal closure and apparently invol ves only sunmer
use of the access road. The Kinghamright-of-way does not traverse the
area subject to the seasonal closure or require use of the culvert in
ONeil Geek. The Gouncil has of fered no evi dence chal | engi ng t hese
concl usions; nor has it shown that alternative access to the Beck/Pare and
the Kinghamproperties exists. Ve, therefore, affirmBLMs approval of the
Beck/ Pare and the Ki nghamsegnents of anmended ri ght-of -way (R 48730.

The Gouncil's appeal and its earlier cooments focus on the Schnet zky
application. The Bureau acknow edged that the requested access road
traversed an area subject to seasonal closure, but al so recogni zed that BLM
policy directed it to provide access to private inhol dings. See BLM Manual
2800.06.0 A though the Gouncil contends that alternative access to the
Schnet zky i nhol di ngs exi sts, BLMthoroughl y eval uated that access route and
concluded that it was neither safe nor feasible. The Gouncil disagrees
wth BLM but has presented no evi dence show ng that BLMs determnation is
W ong.

The Gouncil's clains that year-round use of the access road wll have
devast ating consequences on the wildlife wntering in the area ostensibly
derive from@FWs concerns. The record, however, does not support these
assertions. Inits cooments on the EA (DFWsuggest ed various neasures
whi ch woul d reduce inpacts to wntering deer to a satisfactory level. The
Bureau i ncorporated these recommendations into its Decision and i ncl uded
themas stipulations in the amended right-of -way grant. S nce BLM adopt ed
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all of the protective restrictions proposed by RV the Gouncil's
prediction of dire consequences for wnter gane due to private residential
use of the existing access road does not establish error in BLMs Deci si on.
Snmlarly, the Guncil's nere questioning of Schnetzky's ability to
adequat el y i nprove and nai ntain the road does not denonstrate that

Schnet zky woul d be unabl e to performthese tasks. Wiile we recogni ze the
Qounci | 's sincere interest in protecting the critical big gane w nter
habitat, its conclusory allegations of error, standing al one wthout any
supporting facts, do not suffice to undermine BLMs Deci si on.

To the extent not specifically addressed herein, the Gouncil's
argunents have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

David L. Hughes
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge

141 I BLA 393

WAW Ver si on



